Some predict that E-Sign
will save hillions of doliars
annually, but the ways and

means of the law must
first be determined on a
state-by-state basis.

I rules & regulations

E-Sign Language

by Jack Harari

he digital revolution was squashed in its infancy,

ushering in a resurgence ol eight-tracks and

phonographs: an ice age has befallen the dot-com
era, and the Internel was a hoax, Right,

Although some might enjoy this doomsday scenano,
the fact remains that computer technelogy pervades
every facet of the human experience, from how we
manage personal relabionships to how we conduct com-
plex business ransactions. Cne manifestation of this
symbolic shift occurred on June 30, 2000, when former
Fresident Clinton enacted Senate Bill 7ol using an
encoded smart card

The law is entitled the Electrontc Signatures in Global
and Mational Commerce Act, and 15 commonly relerred 1o
as E-hign. Some pre-
dict than E-Sign will
save the insurance
indwstry upward of
&1 billion anoually. A
survey conducted by
Gigalaw.com sug-
gests that approxi-
mately 75 percent of
businesses polled use,
or plan o use, elec-
Lrenic signatures

Fur companies still cannot disregard state laws, such
as the Uniform Electronic Transactions Act (UETA). UETA
is & model se1 of laws that states are free to accepl, reject
or aler. To date, twenty-seven states have adopied the
act in sorme form, while sixteen other states and the Dis
trict of Columbia heve introduced it inte legislative ses-
sion. Inheremt tension exists between E-Sign and UETA
because Congress, while wanting 1o create unifomm e-sig-
natire laws, is sensitive 1O USULHNE aTeas rraditionally
poverned by state law, such as contracts

The preemption provisions of E-Sign are complex
Generally speaking, state e-signature bows may be over-
ridden by E-Sign if they are inconsistent with UETA. In
many siates, E-Sign and UETA may coexist, making it
necessary o wnderstand hath

Four provisions of E-Sign are ol partcular impor-
ance 10 the insurance industry, First, E-Sign states that
“it 15 the specilic intent of the Congress that this title
apply 1o the business of insurance

Secomd, B-Sign states that insurance agents or brokers
acung under the direction of a pany that enters o a
contract by means of an elecironic signature “may nod be

held lable for any deficiency in the electronic proce-
dures agreed to by the parties” if the agent or broker:
(1} has not engaged in negligens, reckless or intentional-
ly malicious conduct; (2) was not involved in the devel-
aptreent o establishment of such electronic procedures;
and (3} did not deviate from such procedures.

The third provision of significance s the consumer
protectton provision. This will likely suffer the most
scrutiny, with crganizations such as the American
Insurance Association arguing for less burdensome kan
guage and CONSUMET protection orpanizalions lighting
for more restrictive fanguage. Under B-Sign, a con-
sumer must affirmatively consent 1o the use of elec-
tronic signatures but has the right 1o withdraw that
cansent at any time, Prior to consenting, the consumer
must be provided with & number of wrinen disclo
sures, including a “clear and conspicuous staement”
informing the consumer of: (1 the right to have the
record available in fonelectronic form; and (2) the
right 10 withdraw consent and any consequences ol
that withdrawal. These strong consumer protection
clavses will have great impact on personal lines of
insurance conducted over the Intermet

The fourth provision of E-Sign that tmpacts the
insurance imdustry i the section on specilic exemp-
tions. E-3ign will not apply to contracts or records
relating to: {17 the creation and execution of wills, cod-
icils ar testamentary trusts; (2) laws governing adop-
tion, divorce or other maners of family law or (3
major portions of the Uniform Commercial Code
Addinenally, E-Sign will not apply to notices of cancel-
lation or termination of health insurance benefis or lite
insurance henefits {excluding annuities).

Theugh already enacted into law, E-Sign 15 a work-
in-progress. Under E-Sign, the secretary of commerce
is required 1o conduet a number of inquiries with the
gl:t:r:]’:ﬂ public, consumer representatives and e-com-
merce businesses regarding centain specific provisions
of the law, and is required ta submit a report Lo Con
gress cutlining the results

Many organizations, including the American Lisur-
ance Association and the American Counsel of Life
Insurers, have already submitted comments with rec-
ommendations for changes 1o E-Sign. A ot hias 1o hap-
pen before this law does what is it designed to do, but
it will be a strong comment on the stae of things w
come if the secretary of commerces office submits its
findings in electromic lorm
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